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By electronic and US mail 

 

August 7, 2013 

 

United States Entity 

Columbia River Treaty 

PO Box 3621 

Portland OR 97208-3621 

Treatreview@bpa.gov 

 

Re:  Comments on the Working Draft of a Regional Recommendation (PGPL-5).   

 

Dear Members of the United States Entity:   

 

The Center for Environmental Law and Policy (CELP), a non-profit advocacy organization, 

founded at the University of Washington Law School in 1993, and dedicated to preserving and 

restoring Washington’s rivers and aquifers.  CELP has a long-standing history of advocating to 

restore the embattled ecosystem of the Columbia River.  CELP views the upcoming 

renegotiation of the Columbia River Treaty as a once-in-a generation opportunity to modernize 

the 1964 treaty to reverse decades of harm to the Columbia River’s ecosystem and fishery, and to 

integrate much-needed resiliency into a new treaty to respond to the impacts of climate change in 

the coming decades. CELP therefore thanks the United States Entity for the opportunity to 

comment on the working draft. 

 

Comments on the Timing of the Release of the Working Draft 

 

CELP is very concerned that US Entity released the working draft for comment before the 

Iteration 3 results were completed, and integrated into the working draft’s recommendations.  

Throughout the stakeholder and the public outreach process, the US Entity has stated that 

Iteration 3 studies would address and incorporate the critical regional concerns of “ecosystem 

health, water supply and quality, climate change, cultural resources, recreation, navigation, 

irrigation, and other needs of river, that were not looked at in either the Phase 1 or Supplemental 

studies…”  US Entity Supplemental Report and Executive Summary, September 2010, at 49.  

 

Without the benefit of Iteration 3 studies, the working draft lacks the critical information and 

analysis which would have synthesized the prior review work of the US Entity.  Without that 

critical information and analysis, the working draft is premature.  It is not enough that after the 

Iteration 3 analysis is completed, the US Entity may issue a “final” draft recommendation in 

September.  Premature release of the working draft in July is likely to effectively predetermine 

outcomes.  Premature release also denies the public meaningful review without full vetting and  

integration of the Iteration 3 results.   The region is much more likely to coalesce around a  
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regional recommendation that incorporates Iteration 3 results, once they are released and 

digested, and that better informs the public of its options for the future of the Columbia River 

basin, and the Pacific Northwest.  

 

Comments on the General Principles in the Working Draft 

 

To modernize the Columbia River Treaty to serve today’s and tomorrow’s Northwest, CELP 

provides the following recommendations and comments on the US Entity’s General Principles.     

 

First, the General Principles should explicitly make restoring ecosystem-based function a 

co-equal purpose of a reworked, updated treaty, with power generation and flood control.  

Restoring ecosystem-based function should be called out as a shared commitment and 

shared benefit between the United States and Canada, as well as power production and 

flood control.  The prospective shared benefits of restoring the Columbia River’s 

ecosystem  should include restoring extirpated native species and fish passage into 

Canada—shared benefits which will require adjustments to our systems of flood control 

and hydropower generation beyond current efforts.   

Second, the General Principles should clearly define ecosystem-based function to, at a 

minimum, repair and protect the quantity and quality of the Columbia Basin’s waters, and 

to restore healthy populations of fish, wildlife and plants throughout the basin 

 

Third, the General Principles should make clear that water to fully restore ecosystem-

based function must come before any new consumptive water appropriations from either 

treaty or non-treaty storage.  The references to water supply, navigation, recreation and 

other non-environmental uses should be deleted from the first General Principle.  

 

Fourth, the third General Principle should be amended to make clear that meeting 

“authorized uses consistent with applicable legislation and other laws” does not preserve 

the current level of flood risk provided by United States Army Corps of Engineers.  (See 

footnote one of the working draft).  An amendment is also required to make long term 

coordinated flood control with Canada a key goal of a modernized treaty, so that 

“effective use” is avoided.  A key concern for the United States is how operation of 

United States reservoirs will change under the concept of “effective use” stated in the 

current Treaty after 2024.  “Effective use” could exacerbate ongoing damage to the 

ecosystem of the basin, if the United States has to severely draw down reservoirs in the 

future to provide flood control before “calling upon” Canada for additional flood control. 

We must therefore re-examine flood risk to incorporate flexibility (including higher flood 

triggers where damage is minimal and limited to property), improved forecasting science, 

and limiting future development in flood plains to free water for instream ecosystem 

needs. 

 

Fifth, the reference to “hydropower” in the first general principle should be changed to 

“power production” to incorporate the availability of alternative power sources 

throughout the Columbia River basin.   Power production under a modernized treaty must 

account for and promote development of non-carbon energy sources in the Northwest, 

including conservation and renewable resources, consistent with the region’s goals as 

stated in the NWPCC’s Sixth Power Plan. 
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Sixth, while the general principles recognize that future changes wrought by climate 

change will require flexibility, a modernized treaty must explicitly create an adaptive  

process for joint Canadian and U.S. responses to climate change as integral component of 

treaty implementation. 

 

Seventh, an additional general principle is required to call for a new entity to represent 

and advocate for ecosystem based function, just as BPA and the Corps respectively 

represent power production and flood control.  That new entity should include the 

Columbia River Tribes, along with appropriate federal agencies such as U.S. Fish and 

Wildlife Service, NOAA Fisheries, and the Environmental Protection Agency.  That new 

entity should also have a voice in the treaty renegotiation process.   

 

Comments on Ecosystem based function in the working draft. 

 

 The use of “productive” in point one to describe anadromous and resident fish 

overemphasizes fish with economic value.  Restoration of ecosystem function requires fostering 

the full spectrum biological diversity.  

 

The references to augmentation of spring and summer flows and a dry year strategy in 

points three and four should be amended to state a goal of creating a comprehensive ecosystem-

based function approach to water level management throughout the Columbia Basin watershed.  

That comprehensive approach should call for coordinated US and Canadian operations to do the 

following: 1)  reduce flood risk drawdowns and reservoir fluctuations wherever possible, 2) 

delay winter power drafts wherever possible, and to integrate January 1 and subsequent 

forecasts, 3) increase spring and summer flows, 4) implement dry-year operations, 5) create 

basin-wide goals and incentives for reconnecting floodplains and wetlands, 6) increase spill for 

fish migration and survival,  7) restore fish passage in the upper Columbia River and its 

tributaries, and 8) improve water quality and quantity to sustain healthy populations of fish, 

wildlife, and plants. Moreover, progress to restore ecosystem-based function should be revisited 

periodically by Canada and the United States, in conjunction with the Columbia River Tribes and 

federal and state natural resource agencies. 

 

Comments on hydropower in the working draft.   

 

 Because the working draft focuses on hydropower (and the Canadian entitlement) rather 

than power production from all sources throughout the region, a false dilemma is created 

between power supply and restoring the basin’s ecosystem.  Comprehensive assessment and 

incorporation of existing and future alternative sources of power and conservation, from both the 

United States and Canada, should be incorporated to ensure a reliable power supply while 

maximizing ecosystem improvements.  

 

Comments on flood risk management in the working draft.   

 

  Flood protection is a very important concern. However, since 1964, we have learned that 

floods serve important ecological functions.  Under the 1964 treaty, the region has operated 

under an aggressive level of flood that has harmed natural ecosystem function.  Obviously, no 

one wants to flood Portland or any other Columbia River town or city.  But we have failed to 

consider the cost to the fishery and the ecosystem from past flood control practices.   
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The Iteration 2 studies showed that reservoir refill and improved salmon flows can both 

be achieved in an integrated flood management system. The additional work in Iteration 3 is 

essential to work out the coordination and timing of flood management at Columbia River dams, 

including at the Dalles, to both improve ecosystem function and protect against consequential 

floods.  

 

Again, this working draft is both incomplete and premature without integration of the 

Iteration 3 results.    

 

Comments on water supply.  

 The current ecosystem needs of the Columbia River go unmet.  Consequently, NOAA 

Fisheries requires “bucket for bucket” mitigation for water taken from the Columbia River.  The 

National Academies of Science in “Managing the Columbia River: Instream Flows, Water 

Withdrawals, and Salmon Survival” (2004) recommended that Washington’s Department of 

Ecology refrain from authorizing new water diversions from the Columbia River.  Unfortunately, 

the state has not followed that recommendation—only exacerbating the shortfall of available 

water for the river’s beleaguered ecosystem.  

 Hence, CELP respectfully requests that the first and second recommendations under 

water supply be changed.  The first recommendation states that the Treaty “should allow the 

storage and release of water from Canada in the spring and summer for additional out-of- stream 

and in stream water uses.” (emphasis added).  Likewise, the second recommendation is that “US 

domestic sovereigns, in conjunction with domestic stakeholders, will determine how any water 

shifted to spring and summer period flows will be managed and allocated for in-stream and out-

of-stream uses.”  (emphasis added).  To give meaning to the expressed commitment of the US 

Entity to restoring the ecosystem function of the Columbia River, any water made available 

under a modernized treaty must be committed to instream uses—especially given the predicted 

impacts of climate change on water availability in summer and in fall in Washington and 

Oregon.  Only once all instream needs are met should a modernized treaty contemplate out of 

stream uses, and then such uses should be prioritized to serve growing cities and towns.    

 

  Due to the short time frame to respond to the working draft, these comments and 

recommendations are necessarily abbreviated.  If you have any questions or require further 

information, please do not hesitate to contact the undersigned.  Once again, CELP appreciates 

the opportunity to comment.   

 

Very truly yours, 

 

 
 

Suzanne Skinner 

Executive Director 

 

cc:  The Honorable John Kerry, Secretary of State 


